The article researches the phenomenon of constituent power as a theoretical concept and the practice of its implementation in
1 however, a sufficiently long period of stability ended due to the adoption of the constitutional reform of 12 december 2004. subsequently, the Constitution also changed in 2011, 2013 and 2016 . however, it is the constitutional reform of 2004 that became the cornerstone of not only academic and theoretical discussions, but also resulted in two unprecedented resolutions by ukrainian authorities, i.e. the Constitutional Court of ukraine (the CCu) in 2010 and the supreme Council of ukraine (the verkhovna rada) in 2014. this was a case of "renewal" of the effect of the text of the Constitution of ukraine, which was originally adopted by the decision of the CCu. the renewal of the 2004 reform took place due to a decision of parliament.
At the same time, the concept of constituent power is increasingly used as a certain precondition which is at the heart of the constitutional order on which the Constitution of ukraine relies and which determines the further constitutional reform. however, there are quite large discrepancies in its understanding in practice.
the concept of constituent power is not only a real doctrinal prerequisite for theoretical developments, but also finds new roots in court decisions and is used to justify certain laws (e.g. the part of the Law "On the All-ukrainian referendum" which permits the adoption of a new version of the Constitution concerning the All-ukrainian referendum in response to popular demand). similarly, the doctrine of constituent power was intended to consecrate the "renewal" of the text of the Constitution in February 2014. 1 Конституція України, прийнята 28 червня 1996 р., Відомості Верховної Ради України, 1996, No. 30 [the Constitution of ukraine, adopted on 28 June 1996, Bulletin of the verkhovna rada of ukraine, 1996, No. 30] . the ideas to convoke the constitutional assembly, constituents and the like, occasionally arise. the concept of the constituent power was, in one way or another, the basis for the functioning of the Constitutional Assembly, and then also for the constitutional commission under the President of ukraine.
Consequently, the idea of further constitutional reformation, and even of a complete constitutional restoration, literally remains one of the key issues in modern legal discourse. that is why its effective implementation is possible only with a thorough understanding of the nature of the constitution and the theory of the constituent power that gives rise to it.
The Concept of Constituent Power as an Element of Modern Constitutionalism
First of all, let us start with the definition. As defined by tamara el khoury in the Max Planck encyclopedia of Comparative Constitutional Law, pouvoir constituant (constituent power) is the power to establish the constitutional order of a nation. 2 the theory of constituent power played a key role in the development of the practice of constitutionalism. According to this theory, which specifies a more general theory of national sovereignty and, at the same time, is its original version, the constitution as the basic law is recognized as an act of the primary (constituent) power (pouvoir constituant), which belongs directly to the people and has the supreme legal force.
3
"A legal theory of constituent power basically assumes that it is a legal power, which implies that the undoing power has a legal charter. " 4 the theory of constituent power was thoroughly outlined by emmanuel sieyès, who first used the term in 1789. he emphasized that the state bodies qualified as the constituted "authorities" cannot amend the constitution as an act of the constituent power. As volodymyr shapoval states, this thesis is what resulted in the constitution not being changed often. 5 the idea of an unlimited constituent power which belongs exclusively to the community of sovereign citizens and is brought into action at their discretion was widespread due to the theory of natural law, thanks to Pufendorf and wolf, and its practical application is first found in the united states, and then in revolutionary France, along with its theoretical expression in the doctrine of the pouvoir constituant, where all state authorities originate and unite. 6 Constituent power has been a revolutionary 2 tamara el khoury, Pouvoir Constituant, Oxford Constitutional Law (december 2017) (sep. 15, 2018) , available at http://oxcon.ouplaw.com/view/10.1093/law-mpeccol/law-mpeccol-e709. concept from the very beginning. 7 in the usA, the concept of constituent power is derived from the preamble of the u.s. Constitution, which begins with the words "we the People of the united states... "
8
As eduard Pontovich states, the establishment of the constitution of a state is bound to give birth to the idea of the existence of a permanent authority, which establishes and revises the constitution, of the people, a community of free and equal individuals. this power, which is supreme in the state, guarantees the inviolability of the rights of the individual since it determines the entire state system. Later, it received the name of the constituent power. this idea could not have originated before. the establishment of constitutions of the modern period and the establishment of the contract of free, equal individuals marked the destruction of the entire historical past. the establishment of a constitution meant, at the same time, the foundation of a new society and a new state, which thus acquired the principles of unity consisting of a community of equal individuals, a mechanical or arithmetic integer. A constitutional treaty does not become a contract between the authorities on the one hand and another civilian power on the other hand, but is the agreement between the people who establish the state power. this circumstance is already the reason for the emergence of the idea that the people should have authority to establish a constitution and the constituent power. At the same time, the concept of constituent power is not indisputable. the idea of a sovereign constituent power is not the first historical understanding of constitution making. the eclipse of this figure by the notion of the people as the constituent power had to do with four notions linked to the Modern Age, namely the concepts of the social contract, sovereignty, the people understood as the unity of the whole rather than a part of the population, and the separation of powers.
10
Moreover, according to Moris Oriu, the French experience diverted science from the theory of the constituent power. in addition, in his opinion, this concept in itself does not stand up to scrutiny, as well as the doctrine of the delegation of government. A nation, separated from their governing bodies, has no more institutional or governing competence. therefore, the creation or revision of the constitution should be accomplished by regular governmental jurisdiction. it can only be engaged to adhere to certain formalities for the celebration of constitutional laws. 11 however, this idea did not find recognition in science and the concept of the constituent power continued its development.
According to Jean-Paul Jacqué, a constituent power is an assembly of bodies responsible for the development and revision of the constitution.
12 he distinguishes between primary and institutional constituent power.
the primary constituent power develops a constitution when there is no other acting constitution. such a situation may arise either as a result of the formation of a new state, or as a result of a revolution that terminated the operation of the previous constitution.
in both cases, the primary constituent power is unconditional (inconditionné) when establishing a new legal order. the source of the primary constituent power is the political order (ordre politique), because the constituent power is the power of the fact embodied in its constancy and the ideas embedded in this power, due to which the constitution is developed. the primary constituent power and its legitimacy depend on the success of the revolution. the adoption of the constitution indicates the goals of the government and marks the ascent to power of a certain government on the basis of law. the adoption of the constitution means the disappearance of the primary constituent power, which, having fulfilled its tasks, clears a space for the institutional constituent power.
the institutional constituent power is established by the constitution; this power is charged with amendments of the constitutional act. in this role, it can only act in accordance with the constitutional act and must abide the restrictions contained in the constitution with respect to the procedure for revision of its content. 13 the authoritative German scholar, Carl schmitt, wrote about the primary constituent power, distinguishing between the sovereign and commissar dictatorship. it should be mentioned that schmitt developed the doctrine of the guarantor of the Constitution, as well as the doctrine of sovereignty. he is the author of the statement that "the sovereign is the person who decides on the state of emergency. " 14 distinguishing between commissar and sovereign dictatorships, schmitt, in essence, speaks of two fundamentally different strategies of governing behavior in 15 in sovereign and commissar dictatorships, the concept of dictatorship includes the idea of the status that should be provided by the activities of the dictator. their legal essence lies in eliminating, in order to achieve the goal, legal barriers and obstacles which, in every respect, are an unhindered obstacle to the achievement of this goal. similar to self-defense, dictatorship is never only a single action but a counteraction as well. therefore, it assumes that the opponent does not adhere to those legal rules that the dictator considers to be decisive as a legal foundation. the commissioner dictatorship abolishes the constitution in concreto to protect the same constitution with its specific content. the same argument has been used for a long time (most often and insistently, by Lincoln): if the content of constitution is threatened, it can be secured by the temporary suspension of the constitution. the dictatorship can protect the constitution from destruction.
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From the point of view of the commissar dictatorship, the dictator's action must lead to a condition under which rights can be exercised, since any legal norm assumes a normal state as a homogeneous environment in which it exists. As a result, the dictatorship becomes a problem of a certain reality, but it does not cease to be a legal problem. the legal force of the constitution can be suspended, but the constitution itself does not cease to operate, because such suspension relates to a special case. the sovereign dictatorship, however, considers the existing system as on that can be eliminated by its action. it does not suspend the current constitution by virtue of its constitutional right which was established, but makes an attempt to create a condition allowing a constitution which would meet all its requirements to be enforced.
17 in fact, according to Carl schmitt, a sovereign dictatorship is considered a constituent power.
As for ukraine, the issue of the content and specific forms of the implementation of constituent power was the subject of a study by ruslana Maksakova "Constitutional and Legal Problems of the Organization and implementation of the Constituent Power in ukraine. "
18 According to Maksakova's criterion of implementation approaches, there are three distinct forms of constituent power: 1) revolutionary constituent power; 2) reformatory constituent power; and 3) functional institutional power. elections, referenda, general meetings of citizens at their place of residence, local initiatives, public hearings, and the recall of a deputy are classified as constituent power by the scholar. 19 this is a rather broad approach to the interpretation of the constituent power. A broad understanding of the constituent power makes it synonymous with popular sovereignty.
Not having a purpose to analyze all the described interpretations of the constituent power and the forms of its implementations, we shall only mention that such different approaches to the understanding of the constituent power, as well as references to it and its use in the state and legal system, do not contribute to the development of a consistent constitutional concept for reforming the Constitution of ukraine. stanislav shevchuk's position seems to be more reasonable. he states that constitutionalism, is based on the distinction between the constituent power of the people, who, by means of the exercise of their sovereignty, adopt a constitution which secures the freedom of individuals and guarantees the principle of "limited rule" which arises from the theory of a social contract, and the state's power, which in democracies is closely linked to the electoral power of the electorate. 20 we also agree with Myhailo savchin, who defines constituent power as an order of organization and procedure for the confirmation of the constitution in accordance with the democratic and open principles of the implementation of the procedure for the adoption or revision of the Basic Law, which has the supreme legal force. 21 we believe that the ukrainian concept of the constituent power should be based on the works by Carl schmitt, Jean-Paul Jacqué, Andrew Arato, András sajó and other scholars and should be associated with the process of adopting a constitution and making legislative amendments to it. the Constitution of ukraine that the principle of the division of state power is declared... and the principles of the organization of the established authorities, including the legislative one, are determined. the adoption of the Constitution of ukraine by the verkhovna rada of ukraine meant that the constituent power was exercised by the parliament. 22 the connection of the Constitution of ukraine with the concept of constituent power became possible due to the preamble of the Constitution ("the verkhovna rada of ukraine on behalf of the ukrainian people, the citizens of ukraine of all ethnic groups... adopts this Constitution, the Basic Law of ukraine") as well as positions of the CCu on this issue. the adoption of the Constitution of ukraine by the verkhovna rada of ukraine was a direct act of the sovereignty of the people, who only once authorized the verkhovna rada of ukraine to do so. this is secured by part 1 of Article 85 of the Constitution of ukraine, which does not authorize the verkhovna rada of ukraine to adopt the Constitution of ukraine, as well as by Article 156 of the Constitution of ukraine, according to which the amendments bill to the sections establishing the principles of the constitutional order in ukraine after its adoption in the verkhovna rada of ukraine are to be approved by an all-ukrainian referendum, "when adopting the Constitution of ukraine on 28 June 1996, the sovereign will of the people was mediated by the verkhovna rada of ukraine"). in this regard, yury Barabash asks why the Court expressed the firm belief that it was the people of ukraine who authorized parliament to exercise their (people's) constituent power and authority.
24 the question is rather rhetorical. Moreover, on the ground of this argumentation, in the above decision, the CCu declared that the Constitution of ukraine entered into force immediately upon its adoption, without being published (official publication took place only 14 days after its adoption). having no doubt in the legitimacy of the current Constitution, there is a question in this context -which power (primary or institutional) did the verkhovna rada use when adopting the Constitution of ukraine? it turns out that it was primary power, but it acted on behalf of the people as the only legitimate national representative political body.
Also, according to the CCu (para. 21 of the declaration of intent of 26 April 2018 No. 4-p/2018), being a result of the exercise of the constituent power of the people, the Constitution of ukraine, by establishing a procedure for amending it, determines the procedural limits for the exercise of power and the people themselves. 25 therefore, being by its nature the result of the implementation of the primary constitutive power, it regulates the institutional constituent power of the people.
As yury Barabash rightly notes, the constituent power of the ukrainian people as a constitutional phenomenon is only acquiring its distinct features. 26 At the same time, the concept of constituent power is not only a real doctrinal prerequisite for theoretical developments and the practice of rule-making, law enforcement and interpretation of the norms of law, but is sometimes understood superficially and used to substantiate rather debatable legislative provisions. in particular, this is a question of the statutory provision of the Law "On the All-ukrainian referendum, " specifically the part which allowed the adoption of a new version of the Constitution at an all-ukrainian referendum on the people's initiative, contrary to the constitutional language itself.
Moreover, let us take the liberty to put question the allegedly axiomatic nature of the implementation of the concept of constituent power in the current Basic Law. Questions arise in the analysis of its entire text, in particular, Article 5 of the Constitution, as well as section Xiii on amendments to the Constitution.
Institutional Constituent Power and the Constitution of Ukraine

Adoption of the New Constitution
On the one hand, Article 5 of the Constitution speaks of the exclusive right of the people to define and change the constitutional order, and on the other hand, in the text of the Constitution, there are no procedural provisions regarding institutional constituent power, that is, there is no mechanism for implementation of the people's right to determine the constitutional system, if the right to adopt a new constitution is meant by it. the CCu has had to respond to this question and it finally rendered a judgment declaring the present ability of citizens, at a referendum held at the people's initiative, to establish a new system of adopting the Constitution under a procedure which has to be outlined in the Constitution and laws of ukraine (decision of the CCu of 16 April 2008 No. 6-rp/2008 this order has never been reflected in the Constitution. At the same time, the appropriate attempt was made at the de jure level of the law. Certain statutory provisions of the Law "On the All-ukrainian referendum" of 6 November 2012 No. 5475-vi provided for the right to adopt a new constitution at a nationwide referendum held at the people's initiative.
28 thus, part 2 of Article 15 states:
By means of the all-ukrainian referendum held at the people's initiative, the ukrainian, people being the holders of sovereignty and the only source of power in ukraine, are entitled to exercise their exclusive right to define and change the constitutional order in ukraine by adopting the Constitution of ukraine (the constituent power) as prescribed by this Law. the legitimization of the corresponding procedure in the law was directly deduced from the concept of the constituent power. however, this Law was declared unconstitutional in accordance with the decision of the CCu of 26 April 2018 No. 4-p/2018. the reason for its unconstitutionality was the violation of the procedure for the adoption of the law itself. Composing the rationale of the judgment, the CCu also referred to norms of substantive law, but all of these provisions concerned issues of unconstitutionality of norms regarding amendments to the Constitution of ukraine. in the text of the decision there is no express reference to the unconstitutionality of the norm envisaging the possibility of adopting a new constitution of ukraine at a referendum.
Amendments to the Constitution of Ukraine
with regard to amendments to the Constitution, a few questions arise when analyzing section Xiii, which is directly devoted to this procedure.
As recorded in the text of the Constitution, there is a clear procedure; according to which the verkhovna rada is chiefly responsible for amendments. Only amendment 27 Available at http://zakon0.rada.gov.ua/laws/show/v006p710-08. of sections І, ІІІ and ХІІІ requires the people to participate directly (at a referendum). in this regard, the question is how this procedure relates to Article 5 of the Constitution, which refers to the people's right not only to determine, but also to amend the constitutional system. the aforementioned Law "On the All-ukrainian referendum" gave people the right to amend the Constitution at a referendum, without the participation of the verkhovna rada of ukraine, but this provision was declared as contrary to section Xiii of the Constitution of ukraine. As the CCu states (para. 21 of the declaration of intent of 26 April 2018 No. 4-p/2018), As a result of the exercise of the constituent power of the people, the Constitution of ukraine, by establishing a procedure for amending it, determines the procedural limits for the exercise of power by the people themselves. 30 the CCu stated that the issues approved by the all-ukrainian referendum at the people's initiative, set forth in paragraphs 2, 3, 4, and 5 of Article 2 of the Presidential decree "On the Proclamation of an All-ukrainian referendum at the People's initiative, " are obligatory for consideration and decision-making in the procedure established by the Constitution of ukraine, in particular, its section Xiii "Amendments to the Constitution of ukraine" and the laws of ukraine. in other words, the CCu practically made it impossible for the people to implement constituent power directly at a referendum by amending the Constitution of ukraine; in the CCu's opinion, it should necessarily be mediated by the verkhovna rada of ukraine by amending the Constitution of ukraine in its section Xiii. Consequently, the recognition of the referendum as a way to implement constituent power in ukraine is problematic, since the Constitution of ukraine itself does not consider it necessary when making amendments to it (a referendum is only obligatory for sections i, iii and Xiii).
At the same time, there is a question regarding whether the current procedure can be amended to comply with the concept of the constituent power as such. A distinction given by Georg Jellinek is quite interesting. in his opinion, in states with constitutions based on the constituent power of the people, -amendments are made either by a direct popular vote or by dissolution of the parliament chambers with another appeal to voters, discussion of revisions in special "audit" chambers 29 Available at http://zakon3.rada.gov.ua/laws/show/v004p710-18. 30 Available at http://zakon2.rada.gov.ua/laws/show/v003p710-00.
or at conventions. in other states, various extraordinary forms of amendment are employed, among which the majority requirement plays an important role. then, multiple voting to revise or vote in the subsequent one-on-one legislative meetings is often required.
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As stated, only sections i, iii and Xiii of the Constitution of ukraine require a direct popular vote when making amendments to them. the rest of the amendments do not stipulate a popular vote or the dissolution of the verkhovna rada. in this regard, attention should be drawn to the fact that the dissolution of the parliament is a mandatory stage in the amendment of many constitutions (e.g. in the Netherlands and iceland). therefore, it is worth supporting yury Barabash in his view that such a procedure for constitutional reform is one of the most optimal 32 and should be considered for implementation during the reform of the current Basic Law. 33 thus, amendments to the Constitution of ukraine are the first changes to be finally approved, since the adoption and entry into legal force of the text of the Constitution on 28 June 1996.
At the same time, experts and scholars drew attention to the fact that there were some procedural violations during the adoption of the abovementioned law when introducing amendments to the Constitution of ukraine (i.e. the absence of corresponding preliminary findings by the CCu, block voting, and a lack of discussion). some experts pointed out a number of other violations that they believed were committed. vsevolod rechitsky argued that the amendments to the Constitution were adopted in conditions of public emergency, 34 which is prohibited by the Constitution itself. in the opinion of B. Futea's opinion, a u.s. federal court judge, despite the fact that the amendments to the Constitution of ukraine did not formally relate to Chapters i, iii and Xiii, Article 5 of the Constitution stipulates that the right to determine and change the constitutional order in ukraine belongs exclusively to the people and shall not be usurped by the state, its bodies or officials. therefore, the procedure for revision of the Basic Law under all circumstances is to provide for the mandatory holding of a referendum as a way of ratifying a constitutional law passed by parliament.
since the only body in ukraine with constitutional jurisdiction is the CCu, an assessment of the arguments for violations when adopting amendments to the Constitution of ukraine and providing these arguments with legal consequences could be made by means of verification of constitutionality of the law on amendments to the Constitution. At the same time, it should be noted that the exercise of constitutional legality control on amendments to the constitution has its own specific characteristics as compared with the exercise of such control over common laws, and the status of such laws as compared with common laws is often declared in the doctrine as being different from common laws passed by parliament.
in the legal doctrine and practice of the constitutional controlling bodies of different countries, two different approaches were formed. According to the first one, the constitutional controlling body is not empowered to verify the laws on amendments to the constitution. this position was set out in the decision of the Constitutional Council of France on 26 March 2003 (Décision n° 2003 -469 DC du 26 mars 2003 .
35 the Constitutional Council declared that it can only pass a judgment in cases established by the constitution itself. At the same time, the law on amending the constitution has a special nature and is not a common law that is subject to constitutional control.
the opposite is to recognize laws on amending the constitution as being common laws and, thus, the constitutional controlling body has the right to verify their constitutionality. An example of such an approach is the decision of the Constitutional Court of Moldova of 4 March 2016.
36 the Constitutional Court of Moldova declared unconstitutional the procedure of amendments to the constitution adopted by the parliament 15 years ago to change the procedure of electing the president. the finding of the Constitutional Court referred to the restoration of civil rights for citizens to elect the president. this decision was criticized: the Constitutional Court cannot amend the Constitution. it has the right to make decisions on the constitutionality of less important laws than constitutional ones. After its adoption, any constitutional law becomes a part of the Constitution. And, in this case, according to the former Moldovan Ambassador to the u.N. and the Council of europe, Alexei tulbure, "the court has no authority to amend anything. " 37 Consequently, there are two approaches to the rights of the constitutional controlling body in terms of considering the laws to amend a constitution. A number of countries support this right, while others deny it. Moreover, as a rule, it depends on the activism or self-limitation of the constitutional court itself and stems from the practice of its activities and the legal doctrine of the country in question. therefore, it is impossible to consider only one of the approaches as uniquely right.
in the case of ukraine, the Constitution provides for preliminary constitutional control of the proposed law on amending the Constitution of ukraine in compliance with Articles 157, 158. As for the next constitutional revision, there are no explicit provisions for eligibility or ineligibility in the CCu in such cases. therefore, it is necessary to analyze the legal positions of the CCu on this issue, which are quite controversial.
First of all, it is worth mentioning the legal position of the CCu concerning its decision of 11 March 2003 No. 6-rp/2003 in the case on the constitutional filing of a petition by 73 people's deputies in compliance with the Constitution of ukraine for the right for the President of ukraine to veto the Law of ukraine "On Amendments adopted by the verkhovna rada of ukraine to Article 98 of the Constitution of ukraine" and its proposals: the fact is that the authority to amend the Constitution of ukraine is exercised by the verkhovna rada of ukraine by adopting laws... the procedure for the adoption of laws amending the Constitution of ukraine by the verkhovna rada of ukraine, as defined in section Xiii of the Basic Law of ukraine, does not provide for a specific procedure for signing and promulgating such laws. 38 thus, the CCu refused to accept the specific legal nature of the laws on amendments to the Constitution, in particular their constituent nature. the CCu also refused to accept the fact that, in this case, the verkhovna rada of ukraine does not exercise a legislative function, but implements the constituent power on behalf of the people, and that the law on the relevant amendments is an act of the constituent power of the people and therefore is not a common law. the fact of the recognition of the equal status of common laws and laws on amendments to the Constitution of ukraine from the doctrinal perspective allowed establishment of the possibility of exercising the following constitutional control over them by the CCu in the same way as over the ordinary act of parliament.
Nevertheless, the CCu refused, by its decision of 5 February 2008, to start proceedings in the case concerning compliance with the Constitution of ukraine (constitutionality) of the Law of ukraine "On Amendments to the Constitution of ukraine, " the Law of ukraine "On Amendments to section iv 'Final and transitional Provisions, '" and the Law of ukraine "On the Constitutional Court of ukraine. " it is worth paying attention to the fact that the Constitution does not say anything about the "revival of the previous version of the norms of the Constitution of ukraine, " and this conclusion was made by the CCu on the basis of a similar procedure involving the revival of the operation of the versions of common laws. in this case, the text of the Constitution in force which by its nature differs from common laws and is the Basic Law as well as the act of the constituent power, underwent a modification while another version of its norms was restored as a result of a court decision, which is quite an extraordinary phenomenon.
the venice Commission, in its special finding "On the Constitutional situation in ukraine" of 17 december 2010, conducted a detailed analysis of this situation, cautiously pointing out the risks caused by the decision of CCu, in particular pointing out that (para. 70):
the activities of the main state bodies are currently based on rules changed by the court, and not on the rules which were amended by the verkhovna rada of ukraine as a democratic legitimate body.
having considered the two values -the legal procedure and the necessity to control its compliance and legal certainty as well as respect for the political legitimacy of the law on amending the Constitution adopted by the political representative body of the people, i.e. the verkhovna rada -the CCu actually determined the value of the necessity to observe the legal procedure as a priority and the amendments to the Constitution of ukraine were invalidated due to technical issues.
At the same time a procedural violation was made since some of the amended norms had not been preliminarily verified by the CCu in compliance with Articles 157, 158 of the Constitution. the CCu, in its decision No. 20-rp/2010, gave no evaluation to the amendments in accordance with Articles 157, 158 of the Constitution. taking this fact into account, the question is: what was the purpose of authorizing the CCu to provide preliminary constitutional control? relying on the fact that such control was not fully implemented preliminarily, disregarding its purpose and post factum evaluation of the amendments from the material side, that is, in accordance with Articles 157 and 158, the recognition of the entire law as unconstitutional was too formal.
even Bohdan Futey, who emphasized the unconstitutionality of the adopted Law No. 2222, drew attention to the fact that the CCu had adopted a decision that was contrary to the other decisions adopted by the Court before, without indicating the influence of a new decision on its previous decisions. his remarks also concerned the legitimacy of elected governing bodies, appointed or created under the Constitution by the amendments of 2004.
40 the decision also received numerous positive and negative judgments (viktor kolisnyk, vsevolod rechitsky 41 ).
Restoration of the Text of the Constitution of Ukraine in 2014
subsequently, the decision of the CCu was considered incompatible with the Constitution, and it was proposed to adopt the "Act on the restoration of the Legitimacy of the Constitutional system in ukraine" (by people's deputy inna Bogoslovskaya). such proposals became reality in the context of the political crisis when, on 21 January 2014, the verkhovna rada of ukraine adopted the Law "On restoring some -the Constitution of ukraine is the act of the constituent power of the ukrainian people;
-the parliament has exclusive powers to amend the Constitution of ukraine as an element of the constituent power;
-the verkhovna rada of ukraine is the exclusive body which is authorized with constituent power and this unquestionably makes it impossible for other bodies of state power or their officials to take any action regarding the amendment of constitutional norms.
As we see, in its argumentation, the verkhovna rada of ukraine focuses on the concept of constituent power. thus, the special nature of the laws on amendments to the Constitution, their constituent nature, is focused on. Correspondingly, the Constitution provides for a special procedure for the adoption of such laws within the framework of the procedure for amendment of the Constitution of ukrainesuch amendments only may be introduced by the verkhovna rada of ukraine.
however, while acknowledging the concept of the constituent power, the exclusivity of the powers of the verkhovna rada of ukraine to amend the Constitution of ukraine seems to be controversial. First, section Xiii itself provides for the holding of an all-ukrainian referendum on approval of amendments to sections i, iii, and Xiii of the Constitution of ukraine. secondly, in paragraph 4 of the decision of the CCu of 16 April 2008 in the case of the constitutional petitions of the President of ukraine on the official interpretation of the provisions of parts 2 and 3 of Article 5, Article 69, part 2 of Article 72, Article 74, part 2 of Article 94, and part 1 of Article 156 of the Constitution of ukraine (the case on the adoption of the Constitution and laws of ukraine in a referendum), it was declared that the form of exercise of the constituent power by the people is an all-ukrainian referendum proclaimed by popular initiative upon the demand of not less than three million ukrainian citizens who have the right to vote, provided that the signatures for its appointment are collected in at least two thirds of the regions and that there are at least one hundred thousand signatures in each region.
that is why the verkhovna rada of ukraine, in its argumentation, trying to defend the exclusivity of its powers and insisting on the lack of corresponding powers in the CCu, opened a Pandora's box. this is because the emphasis on the special constitutive nature of the Constitution and laws on the introduction of amendments to it as acts of the constituent power may lead to entirely different conclusions than those which were made by the verkhovna rada itself. the position of B. Futea, which we cited above, is an example of another view. vsevolod rechitsky adds that in February 2014, the verkhovna rada considered the decision of the Court [decision No. 20-rp/2010 ] as a challenge to the rada itself, interpreting the change of the form of government as an amendment of the "constitutional system. " Alas! the parliament did the same, i.e. amending the constitutional system without a referendum, in 2004. violating the procedures. instead, such amendments are the exclusive prerogative of the people and the verkhovna rada has actually usurped the power. such an interpretation of part 1 of Article 5 of the Constitution is not excluded and can be admitted. that is, the absolute acquisition of the constitutive power by default by the verkhovna rada of ukraine is not legally consistent and we must not forget about the constituent power of the people in its direct form.
evaluating the argument for amending the constitutional order, it is worth emphasizing the ambiguity of the very concept of a "constitutional system," the uncertainty of the procedure and the procedure for its amendment as a norm, and the absence of a corresponding universally accepted doctrinal model. if we consider that, in 2010, the CCu amended the constitutional order and that it was amended unlawfully, what does this mean? does it mean that the form of government has changed as a result of a decision of the CCu or only that a procedural aspect has been touched upon, or does it mean an unauthorized intervention has been made by the CCu with regard the text of the Constitution unrelated to the content of such intervention, in other words, assignment of authorizations, violation of the principle "only what is expressly permitted and provided" and the principle of the division of powers (procedural aspect)? did the CCu interfere with the authority of the people (according to this logic, a referendum should be held)? does it only mean that the alteration of the text of the Constitution could only be carried out by the verkhovna rada as the authorized body following the procedure specified in section Xiii of the Constitution, and in no other way? Consequently, the argument itself about the unlawfulness of amendment of the constitutional system by the CCu raises so many questions, answers to which tend to be ambiguous.
A CCu judge, vyacheslav Ovcharenko, having been dismissed from the CCu by resolution of the verkhovna rada of ukraine of 24 February 2014 No. 775-vii, appealed it should be noted that the intervention of the supreme Court in the position of the CCu, and evaluation of the decisions of the latter is unlikely to fall within the competence of the supreme Court itself. Paradoxically since it interfered with the power of the CCu without having the right to appraise its decisions, the supreme Court itself refers to the CCu exceeding its authority. the supreme Court did not have the right to give such a judgment from the standpoint of correctness or incorrectness of the decisions of the CCu due to the fact that it (like all public authorities) is to act only on the basis, within the limits and in the manner provided by the Constitution and laws of ukraine (Articles 6 and 19 of the Constitution of ukraine). the powers of the supreme Court do not contain the possibility to review and evaluate decisions of the CCu. under the Constitution and the Law "On the Constitutional Court of ukraine" its decisions are binding, final, and cannot be appealed. the supreme Court can judge the legality of dismissal, but only on formal grounds. here, the supreme Court of ukraine showed excessive activism which was not completely relevant (and likely unjustifiable) . After all, it would have been possible to recognize the dismissal as legitimate and without getting into the substantive side of the decision of the CCu.
if the supreme Court can call into question the legitimacy of any decision of the CCu, recognize the decision to be legal or illegal, why do we need any model for specialized constitutional control and the CCu as such? the question is rather rhetorical. As is rightly pointed out by vsevolod rechitsky:
Not only investigators, prosecutors and judges of courts of general jurisdiction, but also the ukrainian parliament, the Cabinet of Ministers, the President, local authorities and ordinary citizens of ukraine can doubt (in the everyday sense of this word) the qualities of normative collegial decisions and conclusions of the Constitutional Court. All this, however, does not mean that they can ignore these decisions. the european Court of human rights (eChr) criticized the procedure of bringing judges to disciplinary responsibility by the parliament at parliamentary committees and plenary sessions, noting that the plenary session was not a proper place for consideration of the facts and law, the assessment of evidence and the theory. the eChr criticized the role of politicians in the parliament which were not required to have any legal or judicial experience to establish complex issues of fact and law in this case. it is noteworthy that the supreme Court tried to dismiss the applicability of this position of the eChr with regard to the dismissal of judge Anatoly Golovin, emphasizing the political nature of the formation of a constitutional jurisdiction body and corresponding summary dismissal judgment of such judges.
in this case, however, it is not entirely clear why the summary dismissal procedure was not kept in accordance with the ukrainian constitutional reform of justice in 2016. On the contrary, political subjects were deprived of the right to dismiss judges of the CCu before the scheduled date and this right was transferred to the CCu itself. in any case, all these arguments will be evaluated in the cases of the judges who appealed to the eChr.
if, however, one were to ignore the argument about the amendment of the constitutional system and to try to appraise the constitutionality of the Law of 21 February 2014 without being bound by the reasons and arguments for such a restoration, as well as the position of the supreme Court, then, from the formal point of view, it can be assumed that this Law was unduly adopted by the verkhovna rada of ukraine, or rather, in the absence of the appropriate legal procedure. "the restoration of certain provisions of the Constitution" is not provided for in the procedures related to the amendments of the Constitution of ukraine, which are set out in section Xiii of the Constitution of ukraine, or in other legislative procedures. the Constitution of ukraine does not provide for any amendments to the Constitution of ukraine in the form of restoration of certain provisions of the Constitution, which were amended or declared as unconstitutional, or the corresponding powers in the verkhovna rada. in legal science, the existence of such a phenomenon as the restoration of the text of the constitution by the parliament is almost unknown, and there have not been any relevant theoretical developments in this regard.
According to viktor kolisnyk, the process of restoration of the Constitution of ukraine which took place in February 2014, was dubious (as it did not comply with the procedure for making constitutional amendments provided for in section Xiii of the Constitution of ukraine). the Basic Law of ukraine does not provide the parliament with such powers, even by way of a one-off vote. the attempt to restore the constitutional system in a non-constitutional way, that is, in violation of the procedure for making constitutional amendments and going beyond parliamentary powers, cannot be justified or substantiated (including by "political" expediency, hard times, and reference to "good" or "noble" intentions).
53 As serhii riznyk states, the formal requirement, i.e. the necessity to follow the procedure for amending the Another solution is the acknowledgement of the legitimacy and constitutionality of the transformations in February 2014. under this approach, the withdrawal of the CCu (by way of referring to the doctrine of the political issue) and refusal to start the proceedings in case of a relevant submission to it is also possible. however, the second approach can still be considered rather conditional. this is because the acknowledgement of the constitutionality of the transformations in 2014 or the corresponding withdrawal of the CCu unfortunately will not be able to completely sever the Gordian knot of constitutional problems that currently exists.
Conclusion
in summarizing the research on constituent power in ukraine, we can make a series of strategic conclusions.
Firstly, the very doctrine of constituent power in ukraine should be based on the corresponding concepts, which are due to the emergence of constitutionalism in the world as such and revolutionary events, especially in France in the eighteenth century. we believe that the ukrainian concept of constituent power should be based on the fundamental developments by Carl schmitt, Jean-Paul Jacqué, Andrew Arato, András sajó and other scholars and should be associated with the process of adopting the Constitution and making amendments to it. At the same time, the constituent government is simultaneously a scientific concept that explains and in some way legitimates corresponding public events. it is a question of division of the primary and institutional constituent power of the people. the primary constituent power is conceptually close to the sovereign dictatorship (according to Carl schmitt). A broad understanding of constituent power and its mixtion with popular sovereignty appears to be insufficiently substantiated; but it should be referred exclusively to the adoption of the constitution and amendments to it.
secondly, in practice, the doctrine of constituent power strongly influences the modern constitutional paradigm of ukraine. it can be clearly stated that the legal doctrine in science, as well as the doctrine developed by the CCu, perceives the concept of constituent power. At the same time, there is a question regarding the actual implementation of the concept of constituent power in ukraine, as opposed to its formal existence. it is a question of the nature of the Constitution itself as an act of constituent power, but it is still unclear what constituent power the verkhovna rada of ukraine implemented -primary or institutional -and it adopted the Constitution. similarly, the mechanisms of implementation of constituent power themselves in the Constitution of 1996 remain imperfect. we mean the relation between Article 5 of the Constitution and its section Xiii. there is absolutely no mechanism to implement the constituent power in the part of the adoption of the new Constitution. As for the introduction of amendments, there are some questions about the role of the people in this mechanism, as well as its improvement as a whole.
thirdly, the practice of amending the Constitution of ukraine has shown inconsistency in the interpretation of the primary and institutional constituent power. here the constitutional reform of 2004, the interference with this reform by the CCu in 2010 and its return by the parliament in 2014 is meant. in 2004, critics noticed, in particular, the usurpation of the constituent power by parliament, by the CCu in 2010 and by parliament again in 2014. All three times it happened contrary to the procedures established for the implementation of the institutional constituent power. As you can see, in order to avoid such cases in the future, further doctrinal studies of constituent power are extremely necessary.
Fourthly, a new constitutional reform, conducted in compliance with the existing procedure, would be an acceptable solution in ukraine; it would provide a clean slate and eliminate the trail of events of 2004, 2010 and 2014 from the text of the constitution. in the future, establishing the means of institutional constituent power implementation in the text of the reformed Constitution, namely, clear mechanisms for amending the Constitution of ukraine and the adoption of a new Constitution, which would necessarily include procedures for popular legitimacy, would also be an important process.
